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Court of Appeals of the District of Columbia. 


No. 4070. 

John L. Philips, Appellant, 
vs. 

Schoonmaker-Conners Co., Inc., a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 62396. 

Schoonmaker-Conners Co., Inc., a Body Corporate, Plaintiff, 

vs. 

John L. Philips, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to-w T it: 

1 Declaration. 

Filed April 26, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62396. 

Schoonmaker-Conners Co., Inc., a Body Corporate, Plaintiff, 

vs. 

John L. Philips, Defendant. 

First Count. The plaintiff, Schoonmaker-Conners Co., Inc., a 
body corporate, sues the defendant, John L. Philips, trading as J. L. 
Philips A Co., for that whereas the said defendant, at the time 
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hereinafter stated, was engaged in business as a lumber dealer and, 
to wit, on January 9, 1917, at the City of New York, in the State 
of New York, the said defendant undertook and promised and agreed 
to sell and deliver on or before July 1, 1917, to the plaintiff com¬ 
pany, which was engaged in the general freighting and ship build¬ 
ing business, certain yellow pine lumber, as set forth in certain 
schedules, covering, to-wit, 188,389 feet; and in consideration 
thereof the said plaintiff then and there promised to pay to the 
said defendant therefor certain sums of money, to-wit, $39 per 
thousand feet if delivered by rail or $38 per thousand feet if de¬ 
livered by steamer, and thereupon the said defendant at the time 
and place aforesaid, undertook, and then and there faithfully prom¬ 
ised plaintiff that said defendant would duly, promptly, and in 
accordance with the aforesaid terms deliver to the said plaintiff the 
the lumber as aforesaid. 

2 Whereupon by reason of the premises, it became and was 
the duty of the defendant to make said delivery; but never¬ 
theless, the said defendant not regarding his said promise and under¬ 
taking, did not, nor would, when it was his duty so to do, as afore¬ 
said, deliver to the plaintiff the lumber as aforesaid, or any part 
thereof: but on the contrary he wholly omitted and neglected so to 
do; although said plaintiff tendered itself as ready and willing to 
perform its part of said agreement. 

By reason thereof, the said plaintiff was forced and obliged to 
pay divers larger charges, costs, and expenses in endeavoring to ob¬ 
tain other lumber, as contracted for, as aforesaid, and lost, and has 
been deprived of the profits that would have accrued had the said 
defendant performed his contract as aforesaid, and has been other¬ 
wise greatly damaged by the failure of the defendant as aforesaid; 
all to the damage of the said plaintiff in the sum of Ten thousand 
($10,000) Dollars. 

Wherefore, the plaintiff brings this action and claims damages of 
the said defendant in the sum of Ten thousand ($10,000) Dollars, 
besides the costs of this action. 

Second Count. The plaintiff, Sehoonmaker-Conners Co., Inc., a 
body corporate further sues the defendant, John L. Philips, trading 
as J. L. Philips & Co., for money payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defend¬ 
ant; and for work done and materials provided by the plaintiff for 
the defendant at his request; and for money lent by the plaintiff to 
the defendant; and for money paid by the plaintiff 1 for the defend¬ 
ant at his request ; and for money received by the defendant 

3 for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between 

them. And the plaintiff claims Ten Thousand ($10,000) Dollars 
with interest from the first day of July, 1917, according to the 
particulars of demand hereto annexed, besides costs. 

LYON & LYON, 

ALVIN L. NEWMYER, 

* Attorneys for Plaintiff. 
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Bill of Particulars under First Count of the Declaration. 

Filed July 24, 1919. 

******* 

The plaintiff for a bill of particulars under the first count of the 
Declaration in the above entitled cause with respect to the specifica¬ 
tions requested by defendant in his motion for a bill of particulars, 
says that the damages claimed are the difference between the con¬ 
tract price for said lumber, as set forth in the Declaration herein, 
and the market price of said lumber at or about the time of the de¬ 
fendant’s failure to deliver the same on or about July 1, 1917, with 
interest thereon; to wit, in the sum of Ten thousand ($10,000) Dol¬ 
lars. 

LYON & LYON, 

A. L. NEWMYER, 
Attorneys for Plaintiff. 

Further Bill of Particulars under Second Count of Declaration . 

Filed July 24. 1919. 

******* 

For a further bill of particulars under the second count of the 
declaration in the above entitled cause, the plaintiff states as 
4 follows: 

The contract claimed to have been breached is the contract 
alleged in the first count of the declaration in the above entitled 
cause, entered into on or about January 9, 1917 and to have been 
fully performed on or before July 1, 1917, and breached by the 
failure of the defendant to deliver the aforesaid lumber in accord¬ 
ance with his undertaking and promise on or about July 1, 1917; 
and the damage incurred therein is the difference between the con¬ 
tract price for said lumber as set forth in the said declaration, and 
the market price of said lumber, at or about the time of the failure 
of the defendant to deliver the same in accordance with his promise 
on or about Julv 1, 1917, with interest thereon. 

LYON & LYON, 

A. L. NEWMYER, 
Attorneys for Plaintiff. 


Plea. 

Filed September 8, 1919. 

* * * * * * * 

For plea to the declaration, and each count thereof, defendant 
says that he did not promise in manner and form as alleged. 

GEO. E. STJLLIVAN, 
Attorney for Defendant. 
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Joinder in Issue. 


Filed September 9, 1919. 

******* 

The plaintiff, Schoonmaker-Conners Company, Inc., a body cor¬ 
porate, joins issue upon the plea filed by the defendant, John 
5 L. Philips in the above cause. 

LYON & LYON, 

A. L. NEWMYER, 
Attorneys for Plaintiff. 


Memorandum. 

April 23, 1923.—Jury sworn and verdict for plaintiff $3,081.87, 
with interest from July 1, 1917. 

Supreme Court of the District of Columbia. 

Friday, April 27th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

******* 

Upon consideration of the motion for a new trial filed herein, it 
is ordered that the same be, and it hereby is overruled and judg¬ 
ment on verdict is ordered. Wherefore, it is considered that plain¬ 
tiff recover herein of defendant, the sum of Three Thousand Eighty- 
one and 87/100 Dollars ($3,081.87) with interest thereon from the 
1st day of July 1917, together with costs of suit to be taxed by the 
clerk and have execution thereof. 

Memoranda. 

May 1, 1923.—Appeal noted and bond fixed at $100. 

May 21, 1923.—Cost bond on appeal $100 approved and 
filed. 

6 Assignment of Errors. 

Filed June 12, 1923. 

* ****** 

The Court erred as follows: 

1. In granting plaintiff’s prayer for a verdict in its favor. 

2. In refusing defendant’s prayer No. 1 for a directed verdict in 
his favor. 

3. In not holding that the evidence wholly failed to show any 
co*vtract to deliver lumber as claimed in the declaration. 
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4. In refusing defendant’s prayer No. 2 for instruction to the jury 
that defendant’s inability to ship, due to lack of transportation facili¬ 
ties, would relieve him from liability. 

GEORGE E. SULLIVAN, 

Attorney for Defendant. 

Memorandum. 

June 12, 1923.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Friday, June 29th, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

* ****** 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted, as of the time 

7 of the noting thereof, now hereby orders the same made of 
record nunc pro tunc. 

Designation of Record. 

Filed July 16, 1923. 

* ****** 

The Clerk will please prepare a transcript of record on appeal in 
the above case, including the following: 

1. Original declaration. 

2. Bill of particulars under first count filed July 24, 1919. 

3. Bill of particulars under second count filed July 24, 1919. 

4. Plea of defendant. 

5. Joinder of issue. 

6. Verdict. 

7. Judgment. 

8. Memoranda of appeal noted in open court, and cost bond on 
appeal fixed at $100.00. 

9. Memoranda of filing and approval of cost bond on appeal May 
21, 1923. 

10. Assignments of error. 

11. Memoranda of submission of bill of exceptions June 12,1923. 

12. Memoranda of signing and filing of bill of exceptions June 
29, 1923. 

13. This designation. 

GEO. E. SULLIVAN, 
Attorney for Defendant. 

8 Service of a copy of the foregoing designation of record ac¬ 
knowledged this 14 dav of July, 1923. 

A. L. NEWMYER, 

Of Attorneys for Plaintiff. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 62396 at Law, wherein Schoon- 
maker-Conners Co., Inc., a body corporate, is Plaintiff and John L. 
Philips is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
24th day of September, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

OJerlr 

By R. S. WAYLAND, 

Asst. Clerk. 

10 Filed Jun. 29, 1923. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 62396. 

Schoonmaker-Conners Company 

vs. 

John L. Philips. 

Bill of Exceptions. 

Be it remembered, that upon the trial of this cause had before the 
Honorable Adolph A. Hoehling, one of the Justices of the said 
Court, and a jury duly empanelled and sworn, the following pro¬ 
ceedings were had: 

The plaintiff adduced evidence on its behalf tending to prove the 
following: 

1. On January 9, 1917, the defendant wrote the plaintiff as fol¬ 
lows: 

<f This is to confirm our verbal agreement concluded today with 
Mr. Conners whereby we are to furnish the yellow pine lumber cov¬ 
ered by the two schedules handed us on December 20th, identified 
as follows: 
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Deck Scow—115 x 33 x 10—bearing date of Jan. 19th, 

1915— showing. 103,240 ft. 

Coal Barge 115 x 30 x 14—bearing date of Aug. 16th, 

1916— showing. 85,149 “ 


188,389 “ 

For this lumber, rough and dressed, and of Merchantable and 
Prime qualities as indicated in the schedules, we are to receive 
$39.00 per M ft. f. o. b. cars Rondout, N. Y. all rail or $38.00 f. o. b. 
steamer New York harbor, you to take it from vessel, we to have the 
option of sending it forward in either manner when ready to ship. 
If by all rail we are privileged to begin shipments at any time here¬ 
after and to have until July 1st next to complete. If by steamer we 
are to send it all forward on one vessel between April 1st and 
July 1st. 

If any part is shipped all rail we are to ship it all in that man¬ 
ner. Terms as stipulated by you to be freight net cash on arrival 
and balance within 10 days less 2%. We have instructed our New 
Orleans office to place it with our mills for prompt cutting. 

Kindly let us have your formal order or confirmation in line with 
the foregoing conditions and oblige.” 

2. On January 12, 1917, the plaintiff replied by letter to the de¬ 
fendant as follows: 

“We beg to acknowledge the receipt of your letter of the 9th inst. 
confirming order placed with your Mr. Strock on Jany. 9th 
11 and would state that the price and conditions of your letter 
agree with our understanding. We have checked the sched¬ 
ules and find them correct, with the exception of the outgauging on 
the bottom plank and decking of the coal-barge. This should be 
1/16 outgauge instead of as per schedule. 

We would ask you to kindly make this correction. 

If you intend to ship by rail, advise when shipment starts. If 
you ship by water, advise when lumber leaves the South so we may 
arrange to have a lighter at the steamer on arrival, to take care 
of it ” 

3. On January 13, 1917, the defendant further responded by let¬ 
ter to plaintiff as follows: 

“We are in receipt of your favor of the 12th confirming the con¬ 
tents of our letter of the 9th, covering your order to us for the Scow 
and Barge schedules, and are sending a copy of it to our New Or¬ 
leans office for their information and attention. 

The change requested from Ys to 1/16 outgauge will be made 
and we will also at the proper time give you the other informa¬ 
tion you desire.” 

4. On February 16, 1917, the plaintiff wrote the defendant re¬ 
questing an addition to the foregoing order of certain further items 
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of lumber, aggregating 4,426 feet* and on February 17, 1917, the 
defendant replied accepting same. 

5. On July 6, 1917 and again on July 10, 1917, the plaintiff tele¬ 
graphed the defendant asking status of above orders. 

6. That the plaintiff has never received any lumber from the de¬ 
fendant under the above orders, none was shipped, and that the 
market price of the lumber July 1, 1917, was $55 per thousand, at 
which price the plaintiff purchased the lumber from another party 
in July, 1917, as plaintiff was obliged to fill its schedules under con¬ 
tracts for boats and accepted the lowest obtainable quotations as to 
price and received practically immediate shipments commencing in 
thirty days from New Orleans by rail. 

The defendant in person testified, tending to prove the following: 

1. Following the receipt of the orders in suit, the transportation 

situation with respect to shipments of lumber by steamer to 

12 New York City, and by rail to Rondout, New York, became 
such that by the middle of May, 1917, and continuously 

thereafter to and including the month of July, 1917, it became im¬ 
possible to make any shipments of lumber to either of the points 
named by either of the modes named, and that in letter by defend¬ 
ant to plaintiff of May 16, 1917, notification of such conditions was 
given, to which plaintiff replied by letter of May 22nd, 1917 deny¬ 
ing the existence of such conditions and insisting upon shipment. 

2. On July 9, 1917, the defendant wrote the plaintiff in response 
to plaintiffs telegram of July 6, 1917, stating: 

“We wrote you on May 16th giving you the situation as it existed 
at that time. Since that time the condition has not only not im¬ 
proved, but has gotten worse.” 

On cross-examination defendant testified in part, that there had been 
congestion in transportation since the commencement of the world 
war in 1914, but the congestion came principally after and just be¬ 
fore the United States went into the war in April 1917, and that 
while he thought he could deliver when the contract was made the 
conditions developed that he could not. 

Mr, Sehoonmaker testified for plaintiff in rebuttal that, with re¬ 
spect to the payment of freight on a shipment made F. 0. B. New 
York, the consignee outlays payment for the freight when the 
lumber arrives and deducts the amount of freight from the invoice 
and returns the receipted freight bill with the voucher in payment 
of the invoice, so as a matter of fact the shipper pays the freight. 
He further testified that there was no Government embargo on ship¬ 
ments of lumber before July 15, 1917. 

13 The foregoing is a complete statement of the substance of 
what the evidence adduced at the trial tended to prove. 

Thereupon, the plaintiff, in writing, (identified as Plaintiffs 
Prayer No. 1) requested the Court to instruct the jury as follows: 
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“The jury are instructed upon the whole evidence to return a 
verdict in favor of the plaintiff.” 

to which defendant objected, but the Court granted, leaving the 
amount of damages to be fixed by the jury, to which ruling, direct¬ 
ing a verdict, the defendant then and there excepted and the excep¬ 
tion was duly noted on the minutes of the Court. 

Thereupon, the defendant, in writing, (identified as Defendant’s 
prayer No. 1) requested the Court to instruct the jury as follows: 

“The jury are instructed to return a verdict for the defendant.” 

which instruction the Court refused to give and to which ruling the 
defendant then and there excepted and the exception was duly noted 
on the minutes of the Court. 

Thereupon, the defendant, in writing, (identified as Defendant’s 
Prayer No. 2) requested the Court to instruct the jury as follows: 

“If the jury find from the preponderance of the evidence that the 
defendant was unable to ship, due to lack of transportation facilities, 
in either of the modes provided in the contract sued upon, the lum¬ 
ber contracted for, during the entire period from May 16th to July 
1st, inclusive, 1917, then and in that event, their verdict will be for 
the defendant.” 

14 which instruction the Court refused to give and to which 
ruling the defendant then and there excepted and the excep¬ 
tion was duly noted on the minutes of the Court. 

Thereafter, the Court directed the jury to return a verdict in 
favor of the plaintiff in accordance with plaintiff’s said Prayer No. 1, 
to which action defendant then and there excepted, and the excep¬ 
tion was duly noted on the minutes of the Court. 

The court thereupon charged the jury to return a verdict for the 
plaintiff for at least nominal damages, but in addition to that for 
such actual damages, if any, as directly resulted to it from the 
breach of contract by the defendant, stating the measure of damages 
was the difference, if any, between the contract price and the price 
which the party entitled to performance of the contract reasonably 
had to expend to procure from other sources the requirements of 
the contract. No exception was noted by defendant to the charge 
to the jury on the measure of damages. 

Each of the separate and several exceptions taken by the defend¬ 
ant, as hereinbefore set forth, was taken before the jury retired, and 
each of said exceptions so taken was then and there separately and 
severally noted on the minutes of the Justice presiding at the trial; 
and counsel for defendant then and there prayed the Court to sign 
a bill of exceptions embodying the same. 

Thereupon the jury retired to consider of their verdict. 

And now the defendant prays the Court to sign this bill of excep¬ 
tions, and the same is accordingly done, now for then, and made a 
part of the record of this case, on this 29th day of June, A. D. 1923. 

A. A. HOEHLTNG. 

Justice. 
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15 [Endorsed:.] Law. No. 62396. Schoonmaker-Conners 
Company vs. John L. Philips. Bill of Exceptions. Notice. 
Signed 6/29/23. Geo. E. Sullivan, Attorney for Defendant. Filed 
Jun. 29, 1923. Morgan H. Beach, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4070. John L. Philips, appellant, vs. Schoonmaker-Conners Co., 
Inc., a corporation. Court of Appeals, District of Columbia. Filed 
Dec. 3,1923. Henry W. Hodges, clerk. 
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Ufa % OInurt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

January Term, 1924. 

No. 4070. 

JOHN L. PHILIPS, APPELLANT, 

vs. 

SCHOONMAKER-CONNORS CO., INC., A 
CORPORATION, APPELLEE. 

BRIEF FOR APPELLANT. 

Statement of Case. 

This is an appeal from a judgment at law entered 
below upon a verdict for appellee (plaintiff below) 
against the appellant (defendant below) for $3,081.87, 
with interest from July 1, 1917 (Rec., p. 4). The 
declaration contained a special count and the common 
counts, the latter being restricted by a bill of particu¬ 
lars, so that all counts were laid upon an alleged special 
contract entered into on or about January 9, 1917, 
“to deliver” certain lumber on or before July 1, 1917. 
Damages in the sum of $10,000 were claimed as repre¬ 
senting the difference between the contract price and 
the market price of the lumber on or about July 1, 1917 
(Rec., pp. 1-3). 

Upon the trial, the plaintiff proved a letter-con¬ 
tract of January 9,1917, to “ ship” rather than “deliver” 
with the option in defendant to ship either by “rail” 

1148A—1 
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or by “steamer ”—in the former event the shipments 
to begin at any time and to be completed by July 1, 
but, if by steamer, all lumber to be shipped “on one 
vessel between April 1st and July 1st” (Rec., p. 7). 
Plaintiff also offered evidence as to difference between 
the contract price and the market price of the lumber 
on July 1, 1917, and that no lumber, under the contract, 
was actually delivered, or shipped (Rec., p. 8). 

The defendant adduced evidence tending to prove 
(a) that the transportation situation, after the making 
of the contract, became such that by the middle of 
May, 1917, and continuously thereafter to and including 
July, 1917, it was impossible to make any shipments 
of lumber by rail or steamer to either of the points 
named in the contract; (b) that by letter of May 16, 
1917, defendant notified the plaintiff of such situation 
and of the consequent impossibility of shipping; (c) 
that while there had been congestion in transportation 
since the commencement of the World War in 1914, 
the congestion came principally after and just before the 
United States entered the War in April, 1917. (Rec., p. 8). 

The court refused to grant defendant’s first prayer 
that: 

“The jury are instructed to return a verdict 
for the defendant,” (Rec., p. 9), 

and granted, instead thereof, the plaintiff’s 1st prayer 
that: 

“They jury are instructed upon the whole 
evidence to return a verdict in favor of the 
plaintiff.” (Rec., p. 9). 

The court also refused to grant defendant's 2nd 
prayer that: 

“If the jury find from the preponderance of 
the evidence that the defendant was unable to 
ship, due to lack of transportation facilities, in 
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either of the modes provided in the contract 
sued upon, the lumber contracted for, during 
the entire period from May 16th to July 1st, 
inclusive, 1917, then and in that event, their 
verdict will be for the defendant/ 7 

Exceptions were duly entered by defendant to the 
action of the court respecting each of said prayers, and 
the court submitted the case to the jury with direction 
to return a verdict for the plaintiff, allowing the jury 
to consider no question except the amount of the 
damages. 

Assignment of Errors. 

The following errors of the court below were assigned 
(Rec., p. 4): 

1. In granting plaintiff’s prayer for a verdict in its 
favor. 

2. In refusing defendant’s prayer No. 1 for a directed 
verdict in his favor. 

3. In not holding that the evidence wholly failed to 
show any contract to deliver lumber as claimed in the 
declaration. 
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ARGUMENT. 


I. Variance. 

The contract was declared upon as one “to deliver,” 
when it was plainly one to “ship” merely. This de¬ 
liberate variance in a matter of essential description 
of a contract is necessarily fatal, and incurable, nor. 
was any attempt even made in the court below to cure it. 

II. Contract to “Ship” Not Breached. 

A careful reading of the contract to “ship” entered 
into between the parties (Rec., p. 7) discloses that 
neither party contemplated that the defendant should 
himself make delivery of any lumber to the plaintiff, 
but merely that the defendant would deliver the lumber 
to a third party carrier (“rail” or “steamer”), con¬ 
tingent, of course, upon the continuing possibility of 
obtaining such third party carrier or carriers to act. 
The rule of law applicable to such a situation is clearly 
stated by the Supreme Court of the United States in 
Chicago, etc., R. Co.vs. Hoyt, 149 U. S., 1, at 14: 

“There can be no question that a party may 
by an absolute contract bind himself or itself 
to perform things which subsequently become 
impossible, or pay damages for the non-perform¬ 
ance, and such construction is to be put upon an 
unqualified undertaking, where the event which 
causes the impossibility might have been antici¬ 
pated and guarded against in the contract, or 
where the impossibility arises from the act or 
default of the promisor. But where the event 
is of such a character that it can not be reasonably 
supposed to have been in the contemplation 
of the contracting parties when the contract 
was made, they will not he held bound by general 
words , which, though large enough to include, 



5 


were not used with reference to the possibility of 
the particular contingency which afterwards 
happens” 

Certainly the event causing the impossibility of carrier 
transportation in the case at bar which succeeded our 
entrance into the World War in April, 1917, “can not 
be reasonably supposed to have been in the contempla¬ 
tion of the contracting parties when the contract was 
made,” three months previously, in January, 1917, 
shortly after the election of a President with the slogan, 
“He kept us out of War”—a fact of so general and 
public a character as to require, as well as permit, the 
court to take judicial notice of it. 

Conclusion. 

The least the defendant (appellant) was entitled to 
was the granting of his 2nd prayer. The learned trial 
justice erred in refusing it, as well as in directing a 
verdict for the plaintiff, in addition to error in not 
directing a verdict for defendant because of fatal 
variance between the pleadings and evidence. 

The judgment below should be reversed. 

Respectfully, sudmitted, 

GEORGE E. SULLIVAN, 

Attorney for Appellant. 
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STATEMENT OF CASE 

Appellant agreed January 9, 1917, “to furnish yel¬ 
low pine lumber’’ covered by certain schedules at cer¬ 
tain prices f. o. b. New York, having the “option of 
sending it forward in either manner (rail or steamer) 
when ready to ship” and “to have until July 1 next 
to complete” (R. 6, 7). 
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The market price increased and appellant never 
shipped any of the lumber by July 1 or at any other 
time, although frequently requested, and appellee was 
compelled later in July, 1917, to purchase the lumber 
from other sources in order to fill its schedules under 
contract for boats “and received practically imme¬ 
diate shipment’’ (R. 8). 

Appellant, the sole witness in his own behalf, testi¬ 
fied that he could not make any shipment because of 
the transportation situation, but on cross-examination 
admitted that there had been congestion in transpor¬ 
tation since the commencement of the World War in 
1914, although he claimed that the congestion came 
principally after and just before the United States 
went into the War in April, 1917. He further testi¬ 
fied that when the contract was made “he thought he 
could deliver” (R. 8). The testimony also showed, 
without contradiction, that there was no Government 
embargo on shipments of lumber before July 15, 1917, 
which was after the date fixed by the contract for the 
completion of shipments (R. 8). 

The trial court, finding no legal excuse for breach 
of the contract (no provision against transportation 
difficulties having been reserved by the contractor), 
directed a verdict in favor of the plaintiff, but left to 
the jury the question of amount of damage, and the 
jury, finding from the evidence that the price appellee 
was required to pay for the same quantity and quality 
of lumber was approximately $17 more per thou¬ 
sand feet, awarded the actual damage sustained, 
namely $3,081.87. No exception was taken by appel¬ 
lant to the court’s charge on the measure of damages. 
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ARGUMENT 

As to the claim that the contract was one “to ship” 
merely and not “to deliver,” as alleged in the declara¬ 
tion, a reading of the letter of January 9 confirming 
the verbal agreement between the parties (R. 6) shows 
that appellant agreed “to furnish the lumber,” send¬ 
ing it by rail or steamer “F. 0. B. New York,” and 
the testimony shows that a shipment F. O. B. New 
York, means one in which the shipper pays the freight. 
Hence, the agency by which the delivery took place 
was an agency on behalf of the shipper. Moreover, 
appellant in his testimony acknowledged that it was 
his obligation to make delivery because he testified 
(R. 8) “that while he thought he could deliver when 
the contract was made the conditions developed that 
he could not.” This shows his own interpretation of 
his agreement to be a contract to deliver, and the 
use of the word “ship” in one part of his letter could 
not control the entire facts and circumstances. 

In any event this is an immaterial and far-fetched 
distinction without substantial merit, and did not oper¬ 
ate to appellant’s surprise or prejudice. 

Nash vs. Towne, 5 Wall. 689, 698. 

Washington & Rockville R. Co. vs. La Fourcade, 
48 App. D. C. 364, 366. 

Wickersham vs. DuBois, 34 App. D. C. 147, 
150-1. 

Wash. & Gtn. R. Co. vs. Grant, 11 App. D. C. 
107, 115. 

With respect to the remaining assignment that a 
reading of the contract shows it was merely a contract 
to deliver to a third party carrier without assuming 
any obligation to convey and deliver, it is clear from 
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the mere facts that the shipper paid the freight and 
admitted that when he made the contract he thought 
“he could deliver,’’ that he understood that his con¬ 
tract was to deliver. 

The question therefore is: Does the excuse which 
he now urges, namely, that there were transportation 
difficulties, furnish a legal excuse for his breach of 
agreement ? 

Certainly he knew these difficulties existed, as he 
admitted, from the outbreak of the World War, and 
yet having those difficulties in mind he testified that 
he nevertheless expected that he would be able to 
make delivery but he did not seek to protect himself 
against any unforeseen difficulty by making a provi¬ 
sion to that effect in his contract. 

It further appears that although he failed to make 
shipment within the time required by the contract 
(either because of transportation difficulties, or for the 
more significant reason of price advance) that, never¬ 
theless, appellee, in order to obtain the lumber which 
the appellant had defaulted in furnishing, filled its 
schedules from another party in July, 1917, the same 
month, and received practically immediate shipments 
commencing in thirty days from New Orleans by rail, 
the same locality from which appellant was to make 
his shipment (R. 7). 

This is a far different situation than that existing 
in the only case cited by appellant in his brief, namely, 
Chicago R. R. vs. Hoyt, 149 U. S. 1. That case in¬ 
volved merely the interpretation of a covenant in an 
indenture of lease to determine whether or not a par¬ 
ticular covenant on the part of the railroad, lessor, 
could be construed to mean that it was an undertaking 
and guarantee on the part of the railway that ship¬ 
pers and owners having grain in store in the eleva- 
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tors of Hoyt, the lessee, would remove the same with 
sufficient dispatch to enable the elevators to store and 
handle as much as five million bushels for the railroad 
annually. The Supreme Court said, following the par¬ 
agraph quoted by counsel for appellant: 

‘ 4 This would be a most unusual and unreason¬ 
able undertaking, wholly beyond the control and 
ability of the railway company to perform and 
while the words ‘receive at the elevators* might 
in and out of themselves be broad enough to in¬ 
clude such an undertaking, if the context clearly 
showed that such was the intention of the con¬ 
tracting parties, we are of opinion that they were 
not so understood and used by the parties in this 
case, and should not be so extended as to cover 
the contingency or possibility of such a course of 
dealing as would prevent the acceptance of grain 
if the agreed quantity was rendered.** 

Later decisions by the Supreme Court have even 
qualified that decision, as appears from an examina¬ 
tion of the following cases: 

In Northern Pacific Rwy. Co. vs.-American Trading 
Company, 195 U. S. 439, 466; 49 L. Ed. 269, 281, the 
carrier had specially agreed to make a through ship 
ment by a steamer of a connecting carrier sailing on 
a designated day, but the Deputy Collector of Port 
mistakenly refused to grant clearance papers to per¬ 
mit the vessel to sail because certain freight on board, 
pig lead for Japan, was contraband of war. 

In an action brought to recover damages for failure 
to deliver where the defense of impossibility of per¬ 
formance was claimed, the Supreme Court said: “It 
is not within the exception referred to by Mr. Justice 
Jackson in delivering the opinion of the court, in 
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Chicago M. & St. P. R. Co. vs. Hoyt, 149 U. S. 1, 37 
L. Ed. 625, 13 Sup. Ct. Rep. 779. This contract, in 
view of all the facts, we think was made in contem¬ 
plation of trouble arising from the character of the 
lead as contraband of war (p. 466). * * * The 

railroad receivers took the risk of this, as of all other 
obstructions, in making the contract, and they ought 
to be held to it.” 

Later, in the case of Columbus Rwy. Power & Light 
Co. vs. the City of Columbus, et al., 249 U. S. 399, 
412; 63 L. Ed. 669, 677, the street railway sought to 
enjoin the enforcement of an ordinance which obli¬ 
gated the railway to sell its tickets at a certain price 
fixed by contract, on the ground that increased operat¬ 
ing cost due to war conditions and an increased wage 
scale, fixed by the National War Labor Board, excused 
performance. In denying this contention, the Su¬ 
preme Court said: 

“Much reliance is had by the appellant on the 
language used by Mr. Justice Jackson, speaking 
for this Court in Chicago, M. & St. P. R. Co. vs. 
Hoyt, 149 U. S. 1, 14, 15, 37 L. Ed. 625, 629, 630, 
13 Sup. Ct. Rep. 779, wherein it was said: ‘There 
can be no question that a party may by an abso¬ 
lute contract bind himself or itself to perform 
things which subsequently become impossible or 
pay damage for the non-performance, and such 
construction is to be put upon an unqualified un¬ 
dertaking, where the event which causes the im¬ 
possibility might have been anticipated and 
guarded against in the contract, or where the im¬ 
possibility arises from the act or default of the 
promisor. But where the event is of such charac¬ 
ter that it cannot be reasonably supposed to have 
been in the contemplation of the contracting par¬ 
ties when the contract was made, they will not be 
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held bound by general words, which, though large 
enough to include, were not used with reference 
to the possibility of, the particular contingency 
which afterwards happens.’ 

‘‘Particular reliance is had upon the last sen¬ 
tence of the paragraph just quoted. This language 
was used in interpreting a contract of doubtful 
import, as the context shows. Such interpretation 
was made in view of the situation of the parties 
at the time when the contract was made, and in 
view of the nature of the undertaking under con¬ 
sideration. It certainly was not intended to ques¬ 
tion the principle, frequently declared in decisions 
of this Court, that if a party charge himself with 
an obligation possible to be performed, he must 
abide by it unless performance is rendered impos¬ 
sible by the act of God, the law, or the other party. 
Unforseen difficulties will not excuse performance. 
Where the parties have made no provision for a 
dispensation, the terms of the contract must pre¬ 
vail. United States vs. Gleason, 175 U. S. 588, 602, 
44 L. Ed. 284, 289, 20 Sup. Ct. Rep. 228, and author¬ 
ities cited; Carnegie Steel Co. vs. United States, 
240 U. S. 156, 164, 165, 60 L. Ed. 576, 578, 579, 36 
Sup. Ct. Rep. 342. The latest utterance of this court 
upon the subject is found in Day vs. United States, 
245 U. S. 159, 62 L. Ed. 219, 38 Sup. Ct. Rep. 57, 
in which it was said: ‘One who makes a contract 
can never be absolutely certain that he will be 
able to perform it when the time comes, and the 
very essence of it is that he takes the risk within 
the limits of his undertaking. The modern cases 
may have abated somewhat the absoluteness of the 
older ones in determining the scope of the under¬ 
taking by the literal meaning of the words alone. 
The Kronprinzessin Cecilie (North German Lloyd 
vs. Guaranty Trust Co.), 244 U. S. 12, 22, 61 L. 
Ed. 960, 965, 37 Sup. Ct. Rep. 490. But when the 
scope of the undertaking is fixed, that is merely 
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another way of saying that the contractor takes 
the risk of the obstacles to that extent. ’ 9 

In Day vs. U. S., 245 U. S. 159, 161; 62 L. Ed. 219, 
221, the action was brought on a contract to recover 
for extra work and material in building a bulkhead 
and temporary dams to protect a canal against an ex¬ 
traordinary flood which later occurred and destroyed 
the work. In denying the claim the Supreme Court 
said: 


“One who makes a contract never can be ab¬ 
solutely certain that he will be able to perform 
it when the time comes, and the very essence of it 
is that he takes the risk within the limits of his 
undertaking. The modern cases may have abated 
somewhat the absoluteness of the older ones in 
determining the scope of the undertaking by the 
literal meaning of the words alone. The Kron- 
prinzessin Cecilie (North German Lloyd vs. Guar¬ 
anty Trust Co.), 244 U. S. 12, 22, 61 L. Ed. 960, 
965, 37 Sup. Ct. Rep. 490. But when the scope 
of the undertaking is fixed, that is merely another 
way of saying that the contractor takes the risk 
of the obstacles to that extent. Carnegie Steel Co. 
vs. United States, 240 U. S. 156, 164, 60 L. Ed. 
576, 578, 36 Sup. Ct. Rep. 342; Globe Ref. Co. vs. 
Landa Cotton Oil Co., 190 U. S. 540, 543, 544, 47 
L. Ed. 1171,1173, 23 Sup. Ct. Rep. 754.” 

“Where the contract is to do a thing which is 
possible in itself, the performance is not excused 
by the occurrence of an inevitable accident or other 
contingency, although it was not foreseen by the 
party, nor was within his control / 9 Jones vs. U. 
S., 96 U. S. 25, 29, 24 L. Ed. 646; U. S. vs. Spearin, 
248 U. S. 132, 136, 63 L. Ed. 166, 169. 

One of the leading English eases on this subject is 
Blackburn Bobbin Company, Limited, vs. T. W. Allen 
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& Sons, Limited, reported in 3 A. L. R. 11, 13. De¬ 
fendant had contracted to deliver birch timber, f. o. b. 
and the contract was interrupted by the outbreak of the 
war and plaintiff sued for damages and recovered, the 
Court stating: 

“Why should a purchaser of goods, not spe¬ 
cific goods, be deemed to concern himself with the 
way in which the seller is going to fulfill his con¬ 
tract by providing the goods he has agreed to sell! 
The sellers in this case agreed to deliver the tim¬ 
ber free on rail at Hull, and it was no concern 
of the buyers as to how the sellers intended to get 
the timber there. I can see no reason for saying,— 
and to free the defendants from liability this 
would have to be said,—that the continuance of 
the normal mode of shipping the timber from 
Finland was a matter which both parties contem¬ 
plated as necessary for the fulfillment of the con¬ 
tract. To dissolve the contract the matter relied 
on must be something which both parties had in 
their minds when they entered into the contract, 
such, for instance, as the existence of the music 
hall in Taylor vs. Caldwell (1863), 3 Best & S. 
826,122 Eng. Reprint, 309, 32 L. J. Q. B. N. S. 164, 
8 L. T. N. S. 356, 11 Week. Rep. 726, 6 Eng. Rul. 
Cas. 603, or the continuance of the vessel in readi¬ 
ness to perform the contract, as in Jackson vs. 
Union Marine Ins. Co. (1873), L. R. 8 C. P. 572, 
(1874) L. R. 10 C. P. 125, 44 L. J. P. N. S. 27, 31 
L. T. N. S. 789, 23 Week. Rep. 169, 2 Asp. Mar. L. 
Cas. 435, 6 Eng. Rul. Cas. 650.’* 

Standard Scale & Supply Company vs. Baltimore 
Enamel & Novelty Company, 9 A. L. R. (Md.) 1502, 
was an action for damages where defendant had coun¬ 
termanded an order because of delay in shipment by 
plaintiff, and plaintiff sought to excuse the delay be- 
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cause of an embargo on shipment by the Government. 
In affirming a verdict directed by the Court in favor 
of the defendant denying this excuse for delay, the 
Court said: 

“It is clear, we think, that the defense relied 
upon, that the performance of the contract as to 
the prompt delivery of the trucks in question was 
rendered impossible by an embargo on shipment 
from Columbus, Ohio, going east, by the govern¬ 
ment, cannot be sustained, under the facts of this 
case. In 35 Cyc. 244, the general rule as to im¬ 
possibility of performance of contracts, arising 
subsequently to the making of a contract, is thus 
stated as supported by authority: that a seller 
who promises unconditionally to deliver takes the 
risk of being unable to perform, although his in¬ 
ability is caused by inevitable accident, or circum¬ 
stances beyond his control. It is further said, at 
page 245 of the same volume, that, in accordance 
with the general rule, it has usually been held that 
the seller is not excused from delivery by the ob¬ 
struction of routes of transportation, whether due 
to the freezing of waterways, seizure of a railway 
by the government, freshets, or other causes, un¬ 
less such contingencies are expressly provided for 
in the contract; and especially will the rale pre- 
vail where other routes of transportation were 
open to the seller; and that a failure to deliver 
under the terms of the contract is not excused by 
the inability of the seller to procure cars or other 
means of transportation unless there is a stipula¬ 
tion covering such contingency, and even in such 
case he must show that he made a reasonable ef¬ 
fort to procure transportation. 

“The same principle and rule of law has been 
announced by the court and the Supreme Court 
of the United States in a long line of well-consid¬ 
ered cases. Benson vs. Atwood, 13 Md. 20, 71 
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Am. Dec. 611; Kribs vs. Jones, 44 Md. 396; Penn¬ 
sylvania R. Co. vs. Reichert, 58 Md. 261. In South¬ 
ern Bldg. & L. Asso. vs. Price, 88 Md. 163, 42 L. 
R. A. 206, 41 Atl. 54, it is said it is familiar law 
that if, at the time of making the contract, the 
thing promised be possible in itself, it is no ex¬ 
cuse for non-performance that its performance be¬ 
came subsequently impossible from causes beyond 
the control of the promissor. Jones vs. United 
States, 96 U. S. 24, 24 L. Ed. 644; United States 
vs. Gleason, 175 U. S. 588, 44 L. Ed. 284, 20 Sup. 
Ct. Rep. 228.” 

“Where a contract for the sale of lumber is uncon¬ 
ditional and the seller has engaged to deliver the lum¬ 
ber f. o. b. point of destination, and to provide cars 
for that purpose, and has failed to provide against the 
consequences of shortage of cars, or other contingen¬ 
cies, the seller is not discharged from the duty of per¬ 
forming the contract by reason of his inability to se¬ 
cure cars for the shipment of the lumber.” Talla¬ 
hatchie Lumber Co. vs. Cecil Lumber Co., 87 So. 449 
(Miss.). 

In Krulewitch vs. National Importing & Trading 
Company (1921), 186 N. Y. Supp. 838, which was an 
action for damages for breach of a contract for the 
sale of goods to be shipped from Java to New York, 
it was held no defense that the seller was prevented 
from delivering by the declaration of an embargo 
on transportation between the place of shipment and 
place of delivery, inasmuch as the seller could have 
protected himself from such a contingency by proper 
stipulations in the contract, the Court saying: 

“The contract was not entered into before the 
commencement of the war. The World War had 
been raging for nearly four years. Interference 





12 


with the commerce of the world and the ordinary 
facilities of obtaining and transporting merchan¬ 
dise was well known. Nevertheless, the defendant 
bound itself to sell and deliver this particular 
merchandise during a limited period and did not 
shield itself by proper conditions or qualifications 
from the effects of that war upon its engagement. 
(Cameron-Hawn Co. vs. City of Albany, 207 N. Y. 
377, 382; Richards Co., Inc., vs. Wrenschner, 174 
App. Div., 484, 487.” 

For the foregoing reasons it is, therefore, evident 
that the trial court did not commit error and the judg¬ 
ment should be affirmed. 

* . \ 

Respectfully submitted, 

Lyon & Lyon, 

Alvin L. Newmyer, 

Milton W. King, 

Attorneys for Appellee. 





